IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUSSELL E. CAREY : ClVIL ACTI ON
V.
: NO. 09-cv-02888-JF
DYLAN AVI ATI ON, LLC, et al. : NO. 09-cv-02893-JF
MEMORANDUM
Fullam Sr. J. March 24, 2010

The plaintiff was the front-seat passenger in a
hel i copter that crashed in Col unbus, Montana. He filed suit in
t he Phil adel phia Court of Conmon Pl eas, asserting causes of action
for negligence, breach of warranty, and strict liability. The
defendants are the all eged owner and | essor of the helicopter and
t he manufacturers of the helicopter and its conponent parts. The
defendants renoved the case to this Court, and the plaintiff filed
a notion to remand. For the foregoing reasons, | wll grant the
plaintiff’s notion to remand.

The def endants have invoked federal-question
jurisdiction pursuant to 28 U S.C. § 1331, arguing that: 1) the
conplaint alleges that the defendants failed to conply with
federal airworthiness directives and the Federal Aviation
Regul ati ons, and therefore the underlying action “arises under”
federal law, and 2) the plaintiff’s state law clains turn on

“substantial” and “di sputed” questions of federal |aw and the case



is renovabl e pursuant to Gable & Sons Metal Products, Inc. v.

Darue Engi neering & Manufacturing, 545 U. S. 308 (2005).

The plaintiff’s well-pleaded conplaint only alleges
state-law clainms. Although standards of aviation safety have been
federally preenpted, traditional state-law renedies for violation

of those standards still exist. Abdullah v. Am Airlines, |Inc.

181 F.3d 363, 375 (3d Cir. 1999). | amnot persuaded that any of
the plaintiff’s clains “arise under” federal |aw

The test established in Grable & Sons is described by

that Court as foll ows:

[ T] he question is, does a state-law claim
necessarily raise a stated federal issue,
actual ly disputed and substantial, which a
federal forummy entertain w thout

di sturbi ng any congressionally approved
bal ance of federal and state judici al
responsibilities.

545 U. S. 308, 314 (2005). Jurisdiction under Gable & Sons is

limted to a “slimcategory” of cases. Enpire Healthchoice

Assurance, Inc. v. MVeigh, 547 U S. 677, 681 (2006).

The defendants have failed to identify any federal
issues that will be substantial and disputed. The validity of the
federal regul ations has not been challenged; the parties sinply
di spute whether the defendants’ conduct net the standard of care.
Further, the exercise of federal jurisdiction in this case would
not conport with the sound division of |abor between the state and

f ederal courts.



The defendants al so assert that the Court has diversity
jurisdiction over this case pursuant to 28 U . S.C. 8§ 1332.
Al t hough the parties agree that both the plaintiff and the
def endant Dyl an Aviation are citizens of Pennsylvania, the
defendants assert that Dylan Aviation was fraudulently joined to
def eat renoval

The Court of Appeals has nmade clear that the inquiry to
determ ne fraudulent joinder is significantly |ess searching than
that under Federal Rule of G vil Procedure 12(b)(6). Batoff v.
State FarmlIns. Co., 977 F.2d 848, 852 (3d Cr. 1992). The Court

nmust assune that all of the factual allegations in the conplaint
are true, and “where there are col orable clains or defenses

the court may not find that the non-diverse parties were

fraudul ently joined based on its view of the nmerits of those
clains or defenses.” 1d. at 851-52. D smssal for fraudul ent
joinder is appropriate only if joinder was “wholly insubstantia
and frivolous.” 1d. at 852.

The conpl aint alleges that Dylan Aviation was the owner
and | essor of the helicopter at the tinme that it crashed, and that
it maintained and operated the aircraft. Pursuant to 49 U S. C 8§
44112(b), an owner or |lessor of an aircraft is not |iable for any
resulting injury if the owner did not maintain actual possession
or control over the aircraft. The defendants have submtted the
declaration of Brian D. Parker, Executive Vice President for
Haverfield International Inc., which asserts that Haverfield
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mai nt ai ned actual possession and control over the helicopter at
the time of the crash, not Dylan Aviation. However, the
possibility that Dylan Aviation nay raise a defense to liability
has no bearing on the question of fraudulent joinder. | am
satisfied that the plaintiff’s clains against Dylan Aviation are
not wholly insubstantial and frivol ous.

Finally, the defendants argue that renoval is proper
pursuant to the Federal Oficer Renoval Statute, 28 U S.C. 8§
1442(a) (1), which provides that “any officer (or person acting
under that officer) of the United States . . . sued in an officia
or individual capacity for any act under col or of such office” may
renove a case fromstate to federal district court. The
defendants allege that the manufacturers of the helicopter
enpl oyed “Designated Manufacturing Inspection Representatives” and
“Desi gnat ed Engi neering Representatives,” who acted under the
supervi sion of the Federal Aviation Association, and certified the
hel i copter as airworthy pursuant to federal regul ations. However,
nei ther of these individuals has been naned as a defendant, and
the statute does not provide a basis for renoval

An order will be entered.

BY THE COURT:

/[s/ John P. Fullam
John P. Full am Sr. J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUSSELL E. CAREY ) ClVIL ACTI ON
. )
: NO. 09-cv-2888-JF
DYLAN AVI ATI ON, LLC, et al. : NO. 09-cv-2893-JF
ORDER

AND NOW this 24'" day of March 2010, upon
consideration of Plaintiff’'s Mtion to Remand, and Defendants’
responses thereto, and after oral argunent, |IT | S ORDERED

That Plaintiff’s notion is granted. The Cerk of Court
is directed to remand G vil Action Nos. 09-2888 and 09-2893 to
the Court of Common Pl eas, Phil adel phia County, May Term 2009,

No. 002891, for all further proceedings.?

BY THE COURT:

/s/ John P. Fullam
John P. Fullam Sr. J.

! Def endants McDonnel | Dougl as Hel i copter Conpany, MDonnel
Dougl as Corporation, Hughes Helicopters, Inc., and The Boei ng
Conpany filed a notice of renoval that was docketed at G vil
Action No. 09-2888. Defendant Dyl an Aviation, LLC and the Rolls-
Royce Defendants filed a separate notice of renoval that was
docketed at G vil Action No. 09-2893.

5



